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DEC 21 2012 

IN THE WATER COURT OF THE STATE OF MONTANA 
CROW TRIBE OF INDIANS - MONT ANA COMPACT 

IN THE MATTER OF THE ADJUDICATION 
OF EXISTING AND RESERVED RIGHTS 
TO THE USE OF WATER, BOTH SURFACE 
AND UNDERGROUND, OF THE CROW 
TRIBE OF INDIANS OF THE STATE OF 
MONTANA 

) 
) 
) 
) 
) 
) 

CASE NO. WC-2012-06 

PRELIMINARY 
DECREE 

o rt 

THIS MATTER is before the Court on the joint motion of the State of Montana 

("State"), the Crow Tribe of Indians ("Tribe"), and the United States of America on 

behalf of the Tribe ("United States") for the entry of a decree confirming the Tribal Water 

Right as recognized in the State of Montana - Crow Tribe Water Rights Compact of 1999 

("Compact"). Upon reviewing the motion, the claims of the United States on behalf of 

the Tribe, and arguments of counsel, the motion is GRANTED and it is hereby 

ORDERED, ADJUDGED AND DECREED that: 

I. Definitions. 

a. Unless otherwise defined herein, capitalized terms used in this Decree shall 

have the meaning set forth in the Compact. 

(1) "Article" means an article of the Compact. 

(2) "Settlement Act" means Title IV of the Claims Resolution Act of2010, 

Public Law 111-291. 

II. Name and Mailing Address of Holder of Right. 

The name and mailing address of the holder of the right is: 



The United States of America in trust for the Crow Tribe of Indians, c/o Regional 

Director, Bureau of Indian Affairs, Rocky Mountain Regional Office, Federal Building, 

316 North 26th Avenue, Billings, Montana, 591Ol. 

III. Tribal Water Right. 

The following provisions, except where noted in brackets, are as set forth in 

Article III.A through G. of the Compact. These are the provisions that would become the 

Tribe's water right in a final decree. For the purpose of notice, and to comply with 

section 85-2-702(3), MCA, the Compact with all articles is incorporated herein and 

attached as Attachment 1 to this Preliminary Decree. I 

A. Basin 43P: Bighorn River. 

1. Quantification - Source - Volume. 

a. Natural Flow. The Tribe has a quantified water right to the 

Natural Flow of the Bighorn River for current uses developed as of the date this Compact 

has been ratified by the Montana legislature and new development within the Reservation 

of 500,000 AFY. The use of this right is subject to Sections A.6 and A.8.a of Article III, 

and the terms and conditions of the streamflow and lake level management plan agreed to 

in accordance with Section A.7 of Article III. 

(1) The Tribe has a right to divert or use or to authorize the diversion or use of 

water from the Natural Flow of the Bighorn River within the Reservation, subject to the 

terms and conditions in Section C of Article IV. 

(2) The Tribe may change the source of water from the Natural Flow of the 

Bighorn River to surface flow or storage of any tributary within the Bighorn River Basin 

within the Reservation or to Groundwater within the Bighorn River Basin within the 

Reservation, subject to the terms and conditions in Section C.2.a of Article IV. 

The Compact has five appendices. Appendices 2, 4, and 5 are maps that are included at the end 
of Attachment 1. Appendix 1 to the Compact is the proposed water rights preliminary decree which is 
this document and is therefore not include in Attachment 1 as unnecessarily duplicative. Appendix 3 to 
the Compact is the current list of all state based-water rights (claims, permits, and reservations) in the 
Crow Reservation and is attached. 
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(3) The use of the Tribal Water Right on units of the Crow Irrigation Project 

that divert water from the Bighorn River as part of that project is a use of the Natural 

Flow Tribal Water Right set forth in Section A.I.a of Article III, in the Bighorn River 

Basin, and the use of this water shall be subject to federal law. 

b. Storage in Bighorn Lake. 

(1) Pursuant to [the Settlement Act,], the Tribe [has] an allocation of 300,000 

[acre-feet per year] of water stored in Bighorn Lake [Yellowtail Unit, Lower Bighorn 

Division, Pick Sloan Missouri Basin Program, Montana, under a water right held by the 

United States and managed by the Bureau of Reclamation, as measured at the outlet 

works of Yellowtail Dam, including-] 

(a) not more than 150,000 [acre-feet per year of the allocation, which may be used 

as authorized by the Tribe in addition to the Natural Flow right described in article 

III( A)( 1 )( a) of the Compact; and] 

[(b) 150,000 acre-feet per year of the allocation, which may be used only as 

supplemental water for the Natural Flow right described in article III(A)(1)(a) of the 

Compact for use in times of Natural Flow shortage.] 

[ ( c) The Tribe shall administer the water referenced in section lILA. I. b (1) of this 

Decree in accordance with the terms and conditions of the Compact and the Settlement 

Act.] 

[(d) The Tribe may temporarily transfer by service contract, lease, exchange, or 

other agreement, not more than 50,000 acre-feet of water allocated under Section 408 of 

the Settlement Act off the Reservation, subject to the approval of the Secretary and the 

terms and conditions of the Compact.f 

(2) All other water stored in Bighorn Lake, except for the 6,000 AFY currently 

allocated by contract to the Montana Power Company, or its successor-in-interest, and the 

30,000 AFY allocated by Congress to the Northern Cheyenne Tribe, shall be used only 

for flood control, production of power, maintenance of instream flows, maintenance of 

Portions of Article I1IA.I.b.O )(a)-( d) differ from language in Crow Compact. 
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lake levels and carryover storage, consistent with Section A.7 of Article III and federal 

law. 

2. 

a. 

Right set 

b. 

Priority Date. 

Natural Flow. The priority date of the Natural Flow Tribal Water 

forth in Section A.1.a of Article III shall be May 7, 1868. 

Storage. The priority date of the Tribal Water Right to waters stored in 

Bighorn Lake set forth in Section A.1.b(l) of Article III shall be the priority date of the 

water right held by the Bureau of Reclamation as decreed or to be decreed by the 

Montana Water Court pursuant to 85-2-234, MCA. 

3. Period of Use. The period of use of this water right shall be from 

January 1 through December 31 of each year. 

4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, and except for the 50,000 AFY that may be used outside the Reservation as 

provided in Section A.1.b(l)(a) of Article III, the Tribe may divert or permit the 

diversion of this water right from any place and by any means within the Reservation for 

use within the Reservation, provided that, any diversion structure of the Tribal Water 

Right upstream of the Two Leggins diversion on the Bighorn River will be constructed to 

bypass streamtlows established or modified pursuant to Section A.7 of Article III. 

5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right may be used for any purpose within the Reservation allowed by Tribal and 

federal law. 

6. Protection of Water Rights Recognized Under State Law. 

a. Except as provided in Section G.2 of Article III, water rights Recognized 

Under State Law in the Bighorn River Basin with a priority date before this Compact has 

been ratified by the Montana legislature [June 22, 1999], or excepted rights that are 

provided in Section D.1 of Article IV, are protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 
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(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law in the Bighorn River Basin with a priority date before this Compact has been 

ratified by the Montana legislature [June 22, 1999], or excepted rights that are provided 

in Section D.I of Article IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections A.6.a(1). and (2) of Article III extends to: valid existing water rights as decreed 

or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; permits issued 

by DNRC; state water reservations issued by the Montana Board of Natural Resources 

and Conservation or DNRC (except for Water Reservation No. 1781-r (g»; water rights 

exempt from filing in the state adjudication pursuant to 85-2-222, MCA; and, water rights 

excepted from the permit process pursuant to 85-2-306, MCA. With the exception of 

rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA, and rights 

excepted from the permit process pursuant to 85-2-306, MCA, a list of existing water 

rights as currently claimed and permits and reservations issued is attached as Appendix 3. 

Appendix 3 shall be modified by decrees resolving claims on the affected basin. Prior to 

issuance of the final decree, water rights protected shall be as recognized under state law, 

and all remedies available under state law shall be applicable. Appendix 3 may be 

modified due to clerical error or omission or to make Appendix 3 consistent with 

modifications in accordance with 85-2-237, 85-2-314, or 85-2-316(10) through (13), 

MCA. 

c. Administration and distribution between State and Tribal water uses within 

the Reservation shall be as provided in Section AA of Article IV. 

d. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law in 

the Bighorn River Basin with a priority date before this Compact has been ratified by the 

Montana legislature [June 22, 1999], or excepted rights that are provided in Section D.1 
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of Article IV. Measures to prevent Adverse Affect may include Release of water from 

Bighorn Lake. 

e. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

new development, Change in Use, or Transfer of the Tribal Water Right, except that the 

Tribe may allow Adverse Affect on uses of the Tribal Water Right on Tribally owned 

land. 

B. Basin 430: Little Bighorn River. 

1. Quantification - Source - Volume. 

a. The Tribe has a water right for all surface flow, Groundwater, and storage 

within the Little Bighorn River Basin, except as provided for in Sections B.6 and B.7.a of 

Article III, and except for water apportioned to Wyoming, if any, as determined by a 

court of competent jurisdiction or Congress. Development of the Tribal Water Right 

shall be subject to the terms and conditions in Section C of Article IV. 

b. The use of the Tribal Water Right on units of the Crow Irrigation Project 

that divert water in the Little Bighorn River Basin as part of that project is a use of the 

Tribal Water Right set forth in Section B .l.a of Article III, and the use of this water shall 

be subject to federal law. Water stored in Willow Creek Reservoir also is a use of the 

Tribal Water Right. 

2. Priority Date. The priority date of the Tribal Water Right set forth III 

Section B.l of Article III shall be May 7, 1868. 

3. Period of Use. The period of use of this water right shall be from 

January 1 through December 31 of each year. 

4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, the Tribe may divert or permit the diversion of the Tribal Water Right from 

any place and by any means within the Little Bighorn River Basin within the Reservation 

for use within the Reservation or in connection with Tribal Interests in the Ceded Strip 

subject to the terms and conditions in Section F of Article III and Section C.2.b of Article 

IV. 
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5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right may be used within the Reservation for any purpose allowed by Tribal and 

federal law . 

6. Protection of Water Rights Recognized Under State Law. 

a. Except as provided in Section G.2 of Article III, water rights Recognized 

Under State Law in the Little Bighorn River Basin with a priority date before this 

Compact has been ratified by the Montana legislature [June 22, 1999], or excepted rights 

that are provided in Section D.l of Article IV, are protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 

(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law in the Little Bighorn Basin with a priority date before this Compact has been 

ratified by the Montana legislature [June 22, 1999], or excepted rights that are provided 

in Section D.l of Article IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections B.6.a(l) and (2) of Article III extends to: valid existing water rights as decreed 

or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; permits issued 

by DNRC; state water reservations issued by the Montana Board of Natural Resources 

and Conservation or DNRC (except for Water Reservation No. 1781-r (g)); water rights 

exempt from filing in the state adjudication pursuant to 85-2-222, MCA; and, water rights 

excepted from the permit process pursuant to 85-2-306, MCA. With the exception of 

rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA, and rights 

excepted from the permit process pursuant to 85-2-306, MCA, a list of existing water 

rights as currently claimed and permits and reservations issued is attached as Appendix 3 

[to the Compact]. Appendix 3 [to the Compact] shall be modified by decrees resolving 

claims on the affected basin. Prior to issuance of the final decree, water rights protected 
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shall be as recognized under state law, and all remedies available under state law shall be 

applicable. Appendix 3 [to the Compact] may be modified due to clerical error or 

omission or to make [it] consistent with modifications in accordance with 85-2-237, 85-

2-314, or 85-2-316(10) through (13), MCA. 

c. Administration and distribution between State and Tribal water uses within 

the Reservation shall be as provided in Section AA of Article IV. 

d. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law in 

the Little Bighorn River Basin with a priority date before June 22, 1999, or excepted 

rights that are provided in Section D.1 of Article IV. 

e. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

new development, Change in Use, or Transfer of the Tribal Water Right, except that the 

Tribe may allow Adverse Affect on uses of the Tribal Water Right on Tribally owned 

land. 

C. Basin 43E: Pryor Creek. 

1. Quantification - Source - Volume. 

a. The Tribe has a water right for all surface flow, Groundwater, and storage 

within the Pryor Creek Basin within the Reservation, except as provided for in Sections 

C.6. and C.7.a of Article III. Development of the Tribal Water Right shall be subject to 

the terms and conditions in Section C of Article IV. 

b. The use of the Tribal Water Right on units of the Crow Irrigation Project 

that divert water in the Pryor Creek Basin as part of that project is a use of the Tribal 

Water Right set forth in Section C.l.a of Article III, and the use of this water shall be 

subject to federal law. 

2. Priority Date. The priority date of the Tribal Water Right set forth in 

Section C.l of Article III shall be May 7, 1868. 

3. Period of Use. The period of use of this water right shall be from 

January 1 through December 31 of each year. 
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4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, the Tribe may divert or permit the diversion of the Tribal Water Right from 

any place and by any means within the Pryor Creek Basin within the Reservation for use 

within the Reservation. 

5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right may be used within the Reservation for any purpose allowed by Tribal and 

federal law. 

6. Protection of Water Rights Recognized Under State Law. 

a. Except as provided in Section G.2 of Article III, water rights Recognized 

Under State Law in the Pryor Creek Basin with a priority date before this Compact has 

been ratified by the Montana legislature [June 22, 1999], or excepted rights that are 

provided in Section D.1 of Article IV, are protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 

(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law in the Pryor Creek Basin with a priority date before this Compact has been 

ratified by the Montana legislature [June 22, 1999], or excepted rights that are provided 

in Section D.1 of Article IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections C.6.a(1) and (2) of Article III extends to: valid existing water rights as decreed 

or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; permits issued 

by DNRC; state water reservations issued by the Montana Board of Natural Resources 

and Conservation or DNRC; water rights exempt from filing in the state adjudication 

pursuant to 85-2-222, MCA; and, water rights excepted from the permit process pursuant 

to 85-2-306, MCA. With the exception of rights exempt from filing in the state 

adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit process 
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pursuant to 85-2-306, MCA, a list of existing water rights as currently claimed and 

permits and reservations issued is attached as Appendix 3 [to the Compact]. Appendix 3 

[to the Compact] shall be modified by decrees resolving claims on the affected basin. 

Prior to issuance of the final decree, water rights protected shall be as recognized under 

state law, and all remedies available under state law shall be applicable. Appendix 3 [to 

the Compact] may be modified due to clerical error or omission or to make [it] consistent 

with modifications in accordance with 85-2-237, 85-2-314, or 85-2-316(10) through (13), 

MCA. 

c. Administration and distribution between State and Tribal water uses within 

the Reservation shall be as provided in Section AA of Article IV. 

d. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law in 

the Pryor Creek Basin with a priority date before this Compact has been ratified by the 

Montana legislature [June 22, 1999], or excepted rights that are provided in Section D.l 

of Article IV. 

e. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

new development, Change in Use, or Transfer of the Tribal Water Right, except that the 

Tribe may allow Adverse Affect on uses of the Tribal Water Right on Tribally owned 

land. 

D. Basin 42A: Rosebud Creek. 

1. Quantification - Source - Volume. The Tribe has a water right for all 

surface flow, Groundwater, and storage within the Rosebud Creek Basin within the 

Reservation, except as provided for in Sections D.6. and D.7 of Article III . Development 

of the Tribal Water Right shall be subject to the terms and conditions in Section C of 

Article IV. 

2. Priority Date. The priority date of the Tribal Water Right set forth In 

Section D.1 of Article III shall be May 7, 1868. 

3. Period of Use. The period of use of this water right shall be from 

January 1 through December 31 of each year. 

10 



4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, the Tribe may divert or permit the diversion of the Tribal Water Right from 

any place and by any means within the Rosebud Creek Basin for use within the 

Reservation. 

5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right may be used within the Reservation for any purpose allowed by Tribal and 

federal law. 

6. Protection of Water Rights Recognized Under State Law. 

a. Within the Reservation. Except as provided in Section G.2 of Article III, 

water rights Recognized Under State Law in the Rosebud Creek Basin within the 

Reservation with a priority date before this Compact has been ratified by the Montana 

legislature [June 22, 1999], or excepted rights that are provided in Section D.1 of Article 

IV, are protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 

(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law in the Rosebud Creek Basin with a priority date before this Compact has been 

ratified by the Montana legislature [June 22, 1999], or excepted rights that are provided 

in Section D.I of Article IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections D.6.a(1) and (2) of Article III extends to: valid existing water rights as decreed 

or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; permits issued 

by DNRC; state water reservations issued by the Montana Board of Natural Resources 

and Conservation or DNRC; water rights exempt from filing in the state adjudication 

pursuant to 85-2-222, MCA; and, water rights excepted from the permit process pursuant 

to 85-2-306, MCA. With the exception of rights exempt from filing in the state 
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adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit process 

pursuant to 85-2-306, MCA, a list of existing water rights as currently claimed and 

permits and reservations issued within the Reservation is attached as Appendix 3 [to the 

Compact]. Appendix 3 [to the Compact] shall be modified by decrees resolving claims 

on the affected basin. Prior to issuance of the final decree, water rights protected shall be 

as recognized under state law, and all remedies available under state law shall be 

applicable. Appendix 3 [to the Compact] may be modified due to clerical error or 

omission or to make [it] consistent with modifications in accordance with 85-2-237, 85-

2-314, or 85-2-316(10) through (13), MCA. 

c. Administration and distribution between State and Tribal water uses within 

the Reservation shall be as provided in Section A.4 of Article IV. 

d. Outside the Reservation. Except as provided in Section G.2 of Article III, 

water rights Recognized Under State Law in the Rosebud Creek Basin outside the 

Reservation are protected from an assertion of senior priority in the exercise of the Crow 

Tribal Water Right to the same extent provided in the Northern Cheyenne - Montana 

Compact, Sections A.3 .c.i. and ii., of Article II, 85-20-301, MCA. Protection from an 

assertion of senior priority in the exercise of the Crow Tribal Water Right for the 

Northern Cheyenne Tribal Water Right shall only be as provided in Section D.7 of 

Article III. 

e. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law in 

the Rosebud Creek Basin within the Reservation with a priority date before this Compact 

has been ratified by the Montana legislature [June 22, 1999], or excepted rights that are 

provided in Section D.l of Article IV, or outside the Reservation to the same extent 

provided in the Northern Cheyenne - Montana Compact, Section A.3.c.i. and ii., of 

Article II, 85-20-301, MCA. 

f. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

development, Change in Use, or Transfer of the Tribal Water Right, except that the Tribe 

may allow Adverse Affect of uses of the Tribal Water Right on Tribally owned land. 
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7. Protection of Northern Cheyenne Tribal Water Rights within the Northern 

Cheyenne Reservation. 

a. Except as provided in Section G.2 of Article III, the Northern Cheyenne 

Tribal Water Right, recognized in the Northern Cheyenne - Montana Compact, Section 

A.3.a., of Article II, 85-20-301, MCA, is protected from an assertion of senior priority in 

the exercise of the Crow Tribal Water Right. 

b. New development, Change in Use, or Transfer of the Crow Tribal Water 

Right shall not Adversely Affect the exercise of the Northern Cheyenne Tribal Water 

Right, recognized in the Northern Cheyenne - Montana Compact, Section A.3.a of Article 

II, 85-20-301, MCA. 

E. Youngs Creek drainage, Squirrel Creek drainage, Tanner Creek drainage, Dry 

Creek drainage, and Spring Creek drainage within Tongue River Basin; Sarpy Creek 

drainage within Yellowstone River Basin between Bighorn River and Tongue River; 

Cottonwood Creek drainage, Five Mile Creek drainage, and Bluewater Creek drainage 

within Clarks Fork Yellowstone River Basin; Sage Creek drainage within Shoshone 

River Basin; and, Fly Creek drainage, Blue Creek drainage, Dry Creek drainage, and 

Bitter Creek drainage within Yellowstone River Basin between Clarks Fork Yellowstone 

River and Bighorn River. 

1. Quantification - Source - Volume. The Tribe has a water right for all 

surface flow, Groundwater, and storage within the Reservation within Youngs Creek 

drainage, Squirrel Creek drainage, Tanner Creek drainage, Dry Creek drainage, and 

Spring Creek drainage within Tongue River Basin; Sarpy Creek drainage within 

Yellowstone River Basin between Bighorn River and Tongue River; Cottonwood Creek 

drainage, Five Mile Creek drainage, and Bluewater Creek drainage within Clarks Fork 

Yellowstone River Basin; Sage Creek drainage within Shoshone River Basin; and, Fly 

Creek drainage, Blue Creek drainage, Dry Creek drainage, and Bitter Creek drainage 

within Yellowstone River Basin between Clarks Fork Yellowstone River and Bighorn 

River, except as provided in Sections E.6. and E.7.a of Article III. Development of the 

Tribal Water Right shall be subject to the terms and conditions in Section C of Article IV. 
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2. Priority Date. The priority date of the Tribal Water Right set forth In 

Section E.1 of Article III shall be May 7, 1868. 

3. Period of Use. The period of use of this water right shall be from 

January I through December 31 of each year. 

4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, the Tribe may divert or permit the diversion of the Tribal Water Right from 

any place and by any means within the drainages listed in Section E.I of Article III 

within the Reservation for use within the Reservation. 

5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right may be used for any purpose within the Reservation allowed by Tribal and 

federal law. 

6. Protection of Water Rights Recognized Under State Law. 

a. Except as provided in Section 0.2 of Article III, water rights Recognized 

Under State Law in the drainages listed in Section E.l of Article III, with a priority date 

before this Compact has been ratified by the Montana legislature [June 22, 1999], or 

excepted rights that are provided in Section D.I of Article IV, are protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 

(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law in the drainages listed in Section E.1 of Article III with a priority date before 

this Compact has been ratified by the Montana legislature [June 22, 1999], or excepted 

rights that are provided in Section D.1 of Article IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections E.6.a.(l) and (2) of Article III extends only to: valid existing water rights as 

decreed or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; 

permits issued by DNRC; state water reservations issued by the Montana Board of 
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Natural Resources and Conservation or DNRC; water rights exempt from filing in the 

state adjudication pursuant to 85-2-222, MCA; and, water rights excepted from the permit 

process pursuant to 85-2-306, MCA. With the exception of rights exempt from filing in 

the state adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit 

process pursuant to 85-2-306, MCA, a list of existing water rights as currently claimed 

and permits and reservations issued is attached as Appendix 3 [to the Compact]. 

Appendix 3 [to the Compact] shall be modified by decrees resolving claims on the 

affected basins. Prior to issuance of the final decree, water rights protected shall be as 

recognized under state law, and all remedies available under state law shall be applicable. 

Appendix 3 [to the Compact may be modified due to clerical error or omission or to make 

[it] consistent with modifications in accordance with 85-2-237, 85-2-314, or 85-2-

316(10) through (13), MCA. 

c. Administration and distribution between State and Tribal water uses within 

the Reservation shall be as provided in Section AA of Article IV. 

d. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law in 

each drainage listed in Section E.1 of Article III with a priority date before this Compact 

has been ratified by the Montana legislature [June 22, 1999], or excepted rights that are 

provided in Section D.1 of Article IV. 

e. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

development, Change in Use, or Transfer of the Tribal Water Right, except that the Tribe 

may allow Adverse Affect of uses of the Tribal Water Right on Tribally owned land. 

F. Tribal Water Right in the Ceded Strip. 

1. Quantification - Source - Volume. 

a. Tribal Interests in the Ceded Strip. As part of the Tribal Water Right, the 

Tribe has a right to divert a total of 47,000 AFY from surface flow, Groundwater, or 

storage within the Ceded Strip from portions of the Sarpy Creek drainage and 

Yellowstone River within Yellowstone River Basin between Bighorn River and Tongue 

River; Fly Creek drainage and Yellowstone River within Yellowstone River Basin 
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between Clarks Fork Yellowstone River and Bighorn River; Pryor Creek Basin; and 

Bighorn River Basin for use in connection with Tribal Interests in the Ceded Strip; and, 

water imported to the Ceded Strip from the Little Bighorn River Basin for use in 

connection with Tribal Interests in the Ceded Strip. Diversion and use shall be subject to 

the terms and conditions in Sections C.l.c and C.l.d of Article IV. 

(1) This 47,000 AFY is in addition to the Tribal Water Right set forth in 

Sections A.l, B.l, C.l, and E.l of Article III, except that any diversion of this right from 

surface flow, Groundwater, or storage within the Bighorn River Basin shall be deducted 

from the Tribal Water Right as set forth in Section A.l of Article III. 

(2) No more than 47,000 AFY may be diverted and used in connection with 

Tribal Interests in the Ceded Strip from all water sources, provided that: 

(a) no more than 2,500 AFY from all water sources including the 

Yellowstone River may be diverted upstream from the confluence of the Bighorn River 

and the Yellowstone River. 

(b) no more than 7,000 AF may be diverted from all sources including 

the Yellowstone River in any month, provided that, aggregate uses from all sources not 

exceed 47,000 AFY. 

b. Use limited to within the Ceded Strip. The Tribal Water Right of 47,000 

AFY for use in connection with Tribal Interests in the Ceded Strip shall be used only 

within the Ceded Strip and shall not be considered a Change in Use or Transfer outside 

the Reservation for purposes of Section C.2.c of Article IV. 

c. Any portion of the 50,000 AFY set forth in Section A.l.b(l)(a) of Article 

III which may be used outside the Reservation may also be used in connection with 

Tribal Interests in the Ceded Strip in addition to the Tribal Water Right of 47,000 AFY 

set forth in Section F.l.a of Article III. 

2. Priority Date. The priority date of the Tribal Water Right set forth ill 

Section F.l.a, of Article III shall be May 7, 1868. 

3. Period of Use. The period of use of this water right shall be from January 1 

through December 31 of each year. 
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4. Points and Means of Diversion. Subject to the terms and conditions in 

Article IV, the Tribe may divert or permit the diversion of the Tribal Water Right from 

any place and by any means for use in connection with Tribal Interests in the Ceded Strip 

within the Ceded Strip. 

5. Purposes. Subject to the terms and conditions in Article IV, the Tribal 

Water Right for use in connection with Tribal Interests in the Ceded Strip may be used 

for beneficial purposes allowed by Tribal, federal and state law. 

6. Protection of Water Rights Recognized Under State Law. 

a. Except as provided in Section G.2 of Article III, water rights Recognized 

Under State Law affected by the exercise of the Tribal Water Right in the Ceded Strip 

with a priority date before this Compact has been ratified by the Montana legislature 

[June 22, 1999], or excepted rights that are provided in Section D.l of Article IV, are 

protected from: 

(1) an assertion of senior priority in the exercise of current uses of the Tribal 

Water Right developed as of the date this Compact has been ratified by the Montana 

legislature [June 22, 1999]. 

(2) new development of the Tribal Water Right after the date this Compact has 

been ratified by the Montana legislature [June 22, 1999]. New development of the Tribal 

Water Right shall be exercised as junior in priority to water rights Recognized Under 

State Law with a priority date before this Compact has been ratified by the Montana 

legislature [June 22, 1999], or excepted rights that are provided in Section D.1 of Article 

IV. 

b. The protection of water rights Recognized Under State Law set forth in 

Sections F .6.a(l) and (2) of Article III extends to: valid existing water rights as decreed 

or to be decreed by the Montana Water Court pursuant to 85-2-234, MCA; permits issued 

by DNRC; state water reservations issued by the Montana Board of Natural Resources 

and Conservation or DNRC (except for Water Reservation Nos. 1781-r and 10006-r); 

water rights exempt from filing in the state adjudication pursuant to 85-2-222, MCA; and, 

water rights excepted from the permit process pursuant to 85-2-306, MCA. With the 
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exception of rights exempt from filing in the state adjudication pursuant to 85-2-222, 

MCA, and rights excepted from the permit process pursuant to 85-2-306, MCA, a list of 

existing water rights as currently claimed and permits and reservations issued is attached 

as Appendix 3 [to the Compact]. Appendix 3 [to the Compact] shall be modified by 

decrees resolving claims on the affected basins. Prior to issuance of the final decree, 

water rights protected shall be as recognized under state law, and all remedies available 

under state law shall be applicable. Appendix 3 [to the ~ompact] may be modified due to 

clerical error or omission or to make [it] consistent with modifications in accordance with 

85-2-237, 85-2-314, or 85-2-316(10) through (13), MCA. 

c. New development, Change in Use, or Transfer of the Tribal Water Right 

shall not Adversely Affect the exercise of water rights Recognized Under State Law with 

a priority date before this Compact has been ratified by the Montana legislature [June 22, 

1999], or excepted rights that are provided in Section D.1 of Article IV. 

d. Existing uses of the Tribal Water Right shall not be Adversely Affected by 

new development, Change in Use, or Transfer of the Tribal Water Right, except that the 

Tribe may allow Adverse Affect on uses of the Tribal Water Right on Tribally owned 

land. 

G. Additional Rights to Water. As part of the water rights specifically set forth 

in Sections A, B, C, D, E, and F of Article III, the Tribe has a right to water from the 

following sources: 

1. Appurtenant Water Rights. For land within the Reservation acquired after 

the Effective Date of this Compact, the Tribe has the right to the use of any water right 

acquired as an appurtenance to the land. At such time that the acquired land is 

transferred to trust status, the water right appurtenant to the land acquired shall become 

part of and not in addition to the Tribal Water Right quantified in this Compact with a 

May 7, 1868 priority date, provided that, the acquired water right shall retain any 

protections set forth in this Compact. The Tribe shall notify DNRC of any acquisition of 

water in the Tribe's annual report and shall identify the water right acquired, as set forth 

in Section E.1 of Article IV. Any water right acquired shall be added as decreed by the 
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Montana Water Court to the list of current uses of the Tribal Water Right as provided in 

Section E.2 of Article IV. 

2. Exempt Rights. 

a. Religious or cultural uses of the Tribal Water Right by Crow Tribal 

members within the Reservation in de minimis amounts shall be allowed without prior 

review by DNRC. 

b. In accordance with the terms and conditions in Section C.1 of Article IV, 

TWRD may authorize development of the Tribal Water Right for: 

(1) an appropriation of Groundwater by means of a well or developed spring 

with a maximum appropriation of 35 gallons per minute or less, not to exceed 10 acre

feet per year, unless the appropriation is a combined appropriation from the same source 

from two or more wells or developed springs exceeding the limitation. 

(2) an appropriation of water for use by livestock if the maximum capacity of 

the impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre

feet per year and is from a source other than a perennial flowing stream. 

(3) temporary emergency appropriations necessary to protect lives or property. 

c. Uses of the Tribal Water Right provided for in Sections G.2.a and G.2.b of 

Article III, are not subject to protection of water rights Recognized Under State Law 

provided in Sections A.6, B.6, C.6, D.6, D.7, E.6, and F.6 of Article III, or streamflows 

established or modified pursuant to Section A.7 of Article III. 

III. Distribution of Water Between the Parties. 

The following provisions, taken from Article IV, Section AA of the Compact, are 

renumbered but otherwise unchanged except where noted in brackets: 

When water availability is insufficient to satisfy all water rights under the Tribal Water 

Right and all water rights Recognized Under State Law within the Reservation, 

administration and distribution shall be as follows: 

1. distribution between the water administered by the Tribe and the United 

States for current uses of the Tribal Water Right within the Reservation developed as of 

the date this Compact has been ratified by the Montana legislature [June 22, 1999] and 

19 



the water for water rights Recognized Under State Law within the Reservation with a 

priority date before this Compact has been ratified by the Montana legislature [June 22, 

1999], shall be on an equitable basis in proportion to the amount of water required for 

Tribal water use as listed pursuant to Section E.2 of Article IV, and the amount of water 

required for water rights Recognized Under State Law, provided that, the Parties 

recognize that distribution may not be on a precise proportional basis due to the need to 

take into account the physical constraints of water delivery. Administration and 

distribution by the Tribe, the United States, and the State within their proportional shares 

shall be pursuant to Tribal, federal, and state law respectively, and shall be coordinated as 

necessary. This distribution shall not modify the right of a holder of a water right 

Recognized Under State Law to seek enforcement of such water right against other water 

rights Recognized Under State Law in priority without the agreement of the water right 

holder. 

2. future development of the Tribal Water Right after this Compact has been 

ratified by the Montana legislature [June 22, 1999], shall be enforced as junior in priority 

to the water rights subject to a proportional distribution as set forth in Section A.4.a of 

Article IV. 

3. nothing in Section A.4.a of Article IV shall prevent water users from 

agreeing to an alternative water distribution plan on the basis of individual water rights 

pursuant to applicable state, Tribal, or federal law. 

IV. Change in Use or Transfer of the Tribal Water Right Outside the Reservation. 

The following provisions, taken from Article IV, Section C.2 of the Compact, are 

renumbered but otherwise unchanged: 

1. Change in Use or Transfer of the Tribal Water Right Within the Reservation. 

Unless otherwise stated in this Compact, the Tribe may make or authorize a Change in 

Use or Transfer of a water right set forth in Article III of this Compact within the 

Reservation; provided that, such Change in Use or Transfer shall not Adversely Affect a 

water right Recognized Under State Law with a priority date before the date of the 

Change in Use or Transfer. Determination of Adverse Affect shall be made following the 
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same procedure used for reVIew of new surface flow, Groundwater, or storage 

development of the Tribal Water Right set forth in Sections C.I.a. and C.I.b., of Article 

IV. 

2. Change in Use or Transfer of the Tribal Water Right Within the Ceded Strip. 

Unless otherwise stated in this Compact, the Tribe may make or authorize a Change in 

Use or Transfer of the Tribal Water Right set forth in Section F.I.a., of Article III within 

the Ceded Strip; provided that, such Change in Use or Transfer shall not Adversely Affect 

a water right Recognized Under State Law with a priority date before the date of the 

Change in Use or Transfer. Determination of Adverse Affect shall be made following the 

same procedure used for review of new surface flow, Groundwater, or storage 

development of the Tribal Water Right within the Ceded Strip set forth in Sections C.l.c. 

and C.I.d., of Article IV. 

3. Change in Use or Transfer of the Tribal Water Right Outside the Reservation. 

Except as otherwise provided in this Compact, the Tribe, pursuant to federal law, may 

make or authorize a Change in Use or a Transfer of the Tribal Water Right for up to 

50,000 acre-feet of water as provided in Section A.l.b(1)(a) of Article III, for use outside 

the Reservation; provided that, any Transfer shall be for a term not to exceed 100 years, 

and may include provisions authorizing renewal for an additional term not to exceed 100 

years; and provided that, no such Transfer shall be a permanent alienation of the water 

Transferred. Any Change in Use or Transfer of any such water right involving a point of 

diversion or place of use located outside the Reservation shall be considered a use outside 

the Reservation, except as provided in Section F, of Article III and Section C.2.b of 

Article IV; and, further provided that, any use of Tribal water rights described in this 

Compact outside the Reservation shall not be deemed to convert such rights to rights 

arising under state law, and non-use of such rights outside the Reservation shall not 

constitute a relinquishment, forfeiture, or abandonment of the rights. The Tribe may 

change the point of diversion or purpose or place of use of the Tribal Water Right back to 

the Reservation without reduction in the amount of water provided in the Compact. 
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(a) Applicable Law. No person may initiate a use, Change in Use, or 

Transfer of a Tribal water right set forth in this Compact outside the Reservation without 

first complying with applicable state law. Approval of an application for a use, Change in 

Use, or Transfer outside the Reservation by the State shall be conditioned on a valid 

Tribal authorization for such use, Change in Use, or Transfer by the Tribe. The applicant 

shall provide DNRC with proof of a valid Tribal authorization prior to initiating the use, 

Change in Use, or Transfer. 

(b) Diversion Facilities. With respect to diversion or transportation 

facilities located outside the Reservation which are to be used in connection with the 

exercise of a water right set forth in this Compact, the Tribe or Persons using such water 

right shall apply for all permits, certificates, variances and other authorizations required 

by state laws regulating, conditioning or permitting the siting, construction, operation, 

alteration or use of any equipment, device, facility or associated facility proposed to use 

or transport water. A diversion or use of water in the exercise of such water right may be 

made only after all permits, certificates, variances or other authorizations applied for 

pursuant to this paragraph have been obtained. 

V. Relationship with Compact 

This decree is based upon the Compact. The Tribal Water Right confirmed in this 

decree is subject to all conditions upon use and administration set forth in the Compact. 

Although language in this decree may vary from language in the Compact, nothing in this 

decree is intended to modify, alter, or amend the terms and provisions of the Compact. 

APPROVED thisofday of December, 2012. 

Russ McElye 
Associate Wa er Judge 
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