
Quantifying and ProtectingQuantifying and Protecting
MontananMontanan’’s Water Rightss Water Rights

MontanaMontana’’ss
Water Right Adjudication ProcessWater Right Adjudication Process



WhoWho
is included in the is included in the 

Adjudication Process?Adjudication Process?

PREPRE--1973 Water Rights.1973 Water Rights.

(Some Stock water and domestic water rights (Some Stock water and domestic water rights 
were exempt but could voluntarily participate.)were exempt but could voluntarily participate.)



Who is Who is 
affected by the outcome affected by the outcome 

& & 
can participate in the process?can participate in the process?

All Water Users.All Water Users.
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Initiated by MontanaInitiated by Montana’’s  1972 Constitutions  1972 Constitution

Confirmed Existing Water Rights Confirmed Existing Water Rights 

Ordered  the legislature to provide a system of Ordered  the legislature to provide a system of 
administration, control, regulation & records administration, control, regulation & records 

(Article 9, Section 3)
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Legislatively created Statutory Actions.Legislatively created Statutory Actions.

Montana Water Use Act (1973)Montana Water Use Act (1973)

Senate Bill 76 of 1979Senate Bill 76 of 1979
Expedited the Adjudication process Expedited the Adjudication process 

Senate Bill 310 (Late Claims bill)Senate Bill 310 (Late Claims bill)
effective July 1, 1993, deadline 1996effective July 1, 1993, deadline 1996

House Bill 22 (Funding / Fee Bill 2005)House Bill 22 (Funding / Fee Bill 2005)

House Bill 782 (House Bill 782 (““on motionon motion”” bill, 2005)bill, 2005)
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Supreme Court oversees the Water CourtSupreme Court oversees the Water Court

Montana Water Court;Montana Water Court;

Directs adjudication activities,Directs adjudication activities,
Controls schedule,Controls schedule,
Holds hearings, reviews facts, and isHolds hearings, reviews facts, and is
Preliminary & Final Decision makerPreliminary & Final Decision maker..
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Technical Assistant to the Montana Water CourtTechnical Assistant to the Montana Water Court
Does the examination, andDoes the examination, and
Field investigations.Field investigations.

Record KeeperRecord Keeper
Keeps hard copy, electronic, and microfilm Keeps hard copy, electronic, and microfilm 
records records 
Maintains computer systemMaintains computer system
Uses these tools to generate review reports Uses these tools to generate review reports 
and to actually and to actually ““printprint”” the decrees.the decrees.



Why?Why?

An essential tool need by the State to protect An essential tool need by the State to protect 
and define Montanaand define Montana’’s existing uses existing use’’s of waters of water

ItIt’’s not enough to simply be s not enough to simply be ……..

““Upstream with a shovelUpstream with a shovel””

Montana is a HeadwaterMontana is a Headwater’’s state for the Clark s state for the Clark 
Fork of the Columbia, Yellowstone and Missouri Fork of the Columbia, Yellowstone and Missouri 
Rivers.Rivers.



Why?Why?
Critical to dayCritical to day--toto--day Water Administration.day Water Administration.

Water users, District Court, and Water Water users, District Court, and Water 
Commissioners use a water right decree to guide Commissioners use a water right decree to guide 
and govern water deliveries.and govern water deliveries.

Montana, even as a territory,  adopted theMontana, even as a territory,  adopted the
““doctrine of prior appropriationdoctrine of prior appropriation””..

This doctrine divides (allocates) water between This doctrine divides (allocates) water between 
users in times of shortage.users in times of shortage.



Prior AppropriationPrior Appropriation
“First in time is First in RightFirst in time is First in Right””

Water is allocated by priority.Water is allocated by priority.

Priority established by date of first use.Priority established by date of first use.

The court reviews and adjudicates priority.The court reviews and adjudicates priority.



Montana Water 
Administration

Montana Law makes two parties responsible for the 
“formal” day-to-day administration of water

the local District Court &
the Court Appointed Water Commissioner.

They are guided by a Water Right Decree.
A decree is simply a record of a court decisions.
The process of reaching that decision is called an 
“adjudication”.



Historic 
Stream-reach
Decrees 

Who
How much water  
(miners inches) &
Priority Date



TodayToday’’s Decree will confirm:s Decree will confirm:
Priority datesPriority dates
Amount of water divertedAmount of water diverted

(typically a flow rate, but sometimes a volume)(typically a flow rate, but sometimes a volume)
Use and extent of useUse and extent of use

(use, place of use and acres irrigated) (use, place of use and acres irrigated) 
DiversionsDiversions

(Type, location, & conveyance method) (Type, location, & conveyance method) 
or Identify operational features if necessary.or Identify operational features if necessary.
OwnersOwners
WellsWells



Water Water 
LawLaw
101101

A water right is a A water right is a right to useright to use
a public resource, water, for a beneficial purpose.  a public resource, water, for a beneficial purpose.  
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Water Law quickies:Water Law quickies:

““First in Time is First in RightFirst in Time is First in Right””
Limited to historic useLimited to historic use
““Beneficial UseBeneficial Use””

The measure of use and the limit to useThe measure of use and the limit to use
““Use it or Lose itUse it or Lose it””



Every water users has the right Every water users has the right 
to the conditions on the source as to the conditions on the source as 
they were when their appropriation they were when their appropriation 
began.began.

1.1. A necessary requirement of the system.A necessary requirement of the system.

2.2. Limits expansion of water rights.Limits expansion of water rights.

3.3. Balances the use of junior and senior rights.Balances the use of junior and senior rights.

4.4. Balance with a Balance with a ““reasonableness testreasonableness test””..



Right to Right to 
UnchangedUnchanged

Conditions:Conditions:
Limits and controls the use and extent of a water right!
Can not increase use (for example)

More water
More consumption (more acres)
Increased period of diversion.

Change in Water Use Practices
Return Flows vs. Waste water, Tail water & Seepage

Typically part of the “adverse affect” evaluation.



Simplified Adjudication ProcessSimplified Adjudication Process

4) Certificate of W ater R ight

3) Final Decree

Federal W ater R igh ts added

2)  Tem porary Prelim inary
or

           Prelim inary Decree

C laim s Exam ination

1)  C laim s Collection



Adjudication Process:Adjudication Process:
(Simplified)(Simplified)

1.1. Notice of Process (Notice of Process (‘‘80 80 -- ’’82)82)
2.2. Claims Filing Period (Claims Filing Period (‘‘80 80 –– ‘‘82)82)

1.  1.  Late Claim Filing (July 1, 1996)Late Claim Filing (July 1, 1996)
3.3. Preliminary DecreePreliminary Decree

1.1. NoticeNotice
2.2. ObjectionsObjections
3.3. HearingHearing

4.4. Final Decree Final Decree (Includes Federal Water Rights)(Includes Federal Water Rights)
5.5. Appeal to Montana Supreme CourtAppeal to Montana Supreme Court
6.6. Certificate of Water Right Certificate of Water Right 



What’s 
next?

Sim plified Adjudication Process:

4) Certificate of W ater R ight

3) Final Decree

Federal W ater R igh ts added

2)  Tem porary Prelim inary
or

           Prelim inary Decree

C la im s E xam ina tion

1)  C laim s Collection




